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On February 21, 2025, the Court of Appeal delivered a pivotal ruling in the case
of National Environment Management Authority (NEMA) v. Erastus Gitonga &
Others. This judgment has significant implications for legal practitioners in the
public sector, particularly in-house counsel. The court upheld a lower court's
ruling requiring NEMA to provide long-overdue allowances to its legal officers,
further clarifying the rights of public sector employees under existing labor
laws and regulations.

Background
The respondents, qualified advocates serving in NEMA, sought entitlements to a
non-practice allowance and a prosecutorial allowance, as specified in applicable
government circulars. NEMA contested its obligation to pay these allowances,
asserting that its internal human resources policies should govern employee
remuneration.
Key Findings of the Court

Enforcement of Public Service Policies1.
The court confirmed that NEMA, as a public body, is governed by the Public
Service Code of Conduct (2006, as revised) and the Public Service Commission
Human Resource Policy of 2016. This ruling stresses that public agencies must
adhere to the guidelines set by the Public Service Commission (PSC) regarding
employment.
   2. Right to Allowances
The court determined that the PSC's circulars on allowances are mandatory. As
a result, the court affirmed the respondents' right to both the non-practice and
prosecutorial allowances, ruling that NEMA's arguments against payment were
unfounded.
   3. Discrimination and Fair Compensation
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The judgment highlighted that NEMA's refusal to grant these allowances constituted unfair labor
practices and discriminatory treatment. The court noted that colleagues in similar roles within
the public sector were receiving these allowances while the respondents were unjustly denied
them.
4. Burden of Proof
A crucial takeaway from this decision is that the responsibility to prove the applicability of
differing remuneration policies lay with NEMA. The absence of substantial evidence to counter
the claims of the respondents led to the court upholding their requests.

Implications for In-House Counsel
This ruling is a watershed moment for in-house legal practitioners in public service, signaling
that:

Entitlement to Allowances: In-house counsel are entitled to seek allowances as stipulated in
government circulars and public service regulations.
Alignment of Policies: Public agencies must ensure that their internal policies conform to
national public service regulations, reaffirming that in-house counsel cannot be denied the
same benefits afforded to their peers.
Recourse for Employment Grievances: The decision establishes a precedent for addressing
similar concerns, empowering public sector legal professionals to seek justice against unfair
practices.

Acknowledgment
The Society expresses sincere gratitude to the law firm of Mwangi Macharia & Njeru for their
vital representation of the respondents since 2018 in this landmark case and waiving the Kshs.
50,000 pro bono disbursement.
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The Practice Standards and Ethics Committee, together with the Practice Standards
Directorate, conducted an inspection of law firms exercise in Nyahururu town in a bid to
monitor compliance with the Practice Rules and #WeedOutMasqueraders 

On the 27th day of February, 2025, the Practice Standards and Ethics Committee led by
Council Member Mr. Stephen Wanjiru, Nyahururu Chapter Chairperson Ms. Maureen
Muriithi and a team from the Secretariat visited the town and conducted inspection on
several law firms in the town. During the said inspection the team discovered that there
were several law firms which were operating without an advocate manning the offices
contrary to Practice Rules. 

Additionally, two masqueraders were arrested for impersonating advocates. They were
booked at Nyahururu Police Station awaiting further investigations and arraignment in
Court. 

We continue to urge members of the public to be on the lookout for individuals posing as
advocates by confirming admission and practice status via http://https.online.lsk.or.ke
Reports of suspected masquearaders can be made to the Law Society of Kenya through the
Practice Standards Directorate on practicestandards@lsk.or.ke

INSPECTION OF LAW FIRMS IN NYAHURURU TOWN

Council Member Stephen Wanjiru and Nyahururu Chapter Chairperson Ms. Muriithi addressing the media.

https://x.com/hashtag/WeedOutMasqueraders?src=hashtag_click
https://t.co/h1VwDFBVmN
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LSK ORDINARY GENERAL MEETING TO BE HELD BOTH PHYSICALLY &
VIRTUALLY AT THE GRAND ROYAL SWISS HOTEL, KISUMU ON FRIDAY,
28TH MARCH, 2025 AT 11:00 A.M

https://drive.google.com/file/d/1zupExtUm9UO7hiqd2jjOs1C-6H3ByAke/view
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LSK ORDINARY GENERAL MEETING TO BE HELD BOTH PHYSICALLY &
VIRTUALLY AT THE GRAND ROYAL SWISS HOTEL, KISUMU ON FRIDAY,
28TH MARCH, 2025 AT 11:00 A.M

https://drive.google.com/file/d/1zupExtUm9UO7hiqd2jjOs1C-6H3ByAke/view
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ANNUAL DINNER, DANCE & AWARDS CEREMONY- FRIDAY 28TH MARCH
2025
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CONTD...
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ABA ANNUAL GENERAL MEETING TO BE HELD BOTH PHYSICALLY &
VIRTUALLY AT THE GRAND ROYAL SWISS HOTEL, KISUMU ON FRIDAY 28TH
MARCH 2025 AT 8:00AM
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COUNCIL DECISIONS TAKE ON 10TH FEBRUARY 2025
The Council Decisions on applications taken on 10th February 2025 for admission to the Roll
of Advocates, Practicing Certificates, Notary Public and Commissioner for Oaths and
Admission petitions can be accessed on the link;
https://drive.google.com/drive/folders/1x7AV_igD1EaBqI_UPtWvH7jbfkCfM5Vw?usp=sharing 

https://drive.google.com/drive/folders/1jScamE5Gg_YzbyC6-4TF9KWWJnWJF5xN?usp=drive_link
https://drive.google.com/drive/folders/1jScamE5Gg_YzbyC6-4TF9KWWJnWJF5xN?usp=drive_link
https://drive.google.com/drive/folders/1jScamE5Gg_YzbyC6-4TF9KWWJnWJF5xN?usp=drive_link
https://drive.google.com/drive/folders/1x7AV_igD1EaBqI_UPtWvH7jbfkCfM5Vw?usp=sharing
https://drive.google.com/drive/folders/1x7AV_igD1EaBqI_UPtWvH7jbfkCfM5Vw?usp=sharing
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THE NAIROBI ARBITRATION WEEK 2025

https://conf.ncia.or.ke/
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A LOOK INTO THE GOVERNANCE ROLE OF THE OFFICE OF THE
AUDITOR GENERAL - BY SOPHIE KAIBIRIA 

The Constitution of Kenya pronounced 14 commissions and two independent offices;
covering human rights; land; elections; salaries in the public sphere; appointments and
disciplinary action for the police, public service, judiciary, parliament, and teachers; and
allocation of revenue (for counties). The independent offices are the Auditor-General and
Controller of the Budget. Their independence is ensured by constitutional provisions that
they are subject only to the constitution and the law, and are not to be directed or controlled
by any person or authority (including the president). Parliament has to “allocate adequate
funds to enable them to discharge their functions”.
Their major responsibilities are to protect the sovereignty of the people; to ensure that all
state organs observe democratic values and principles; and to promote constitutionalism,
(this includes all constitutional values and principles). A key objective of these Katiba
Corner articles is to investigate whether they have achieved these objectives or have
instead been co-opted by state institutions, descending to the latters’ levels of inefficiency,
greed and irresponsibility.
The Office of the Auditor General has come in sharp focus in the country in the recent days
due too its pivotal mandate to ensure good governance in public fund utilisation. The
primary role of the Auditor General in Kenya is the oversight or assurance role of ensuring
accountability within the three arms of government (the Legislature, the Judiciary, and the
Executive) as well as the Constitutional Commissions and Independent Offices.
The role of the Auditor General in Kenya derives from Article 229 of the Kenyan
Constitution but is also guided by other legislation that include the Public Audit Act 2015,
The Public Finance Management Act 2012 and the International Standards of Supreme Audit
Institutions.
On to the Role of the Auditor General it is defined in Article 229 of the Constitution, within
six months after the end of each financial year, the Auditor-General shall audit and report,
in respect of that financial year, on the–

Accounts of the national and county governments;
Accounts of all funds and authorities of the national and county governments;
The accounts of all courts;
Accounts of every commission and every independent office set up by the Constitution;
Accounts of the National Assembly, the Senate, and the county assemblies;
�The accounts of political parties that receive funding from public funds;
Public debt (how much the government owes to lenders); and
Accounts of any other entity that legislation requires the Auditor-General to audit.

Article 229 of the Constitution extends the role of the Auditor General in Kenya as follows–
The Auditor-General may audit and report on the accounts of any entity that receives
money from public funds.
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An audit report shall confirm whether or not public money has been applied lawfully
and in an effective way. According to ICPAK(External Link), this requires the Auditor-
General not only to look at the fiscal and managerial accountability aspects but also to
confirm whether or not the programmes implemented lead to results and outcomes that
positively transform the lives of our people.

The Auditor General shall submit the audit reports to Parliament (National Assembly and
Senate) or the relevant County Assembly for each county.
Within three months after receiving an audit report, Parliament or the County Assembly
shall debate and consider the report and take appropriate action.
Other roles of the Auditor General are dotted in Section 7 of the Public Audit Act which
stipulates that office holder shall–

Give assurance on the effectiveness of internal controls, risk management and overall
governance at national and county government;
Satisfy themselves that all public money has been used and applied to the purposes
intended and that the expenditure conforms to the authority for such expenditure;

� Confirm that–
� All reasonable precautions have been taken to safeguard the collection of revenue and
the acquisition, receipt, issuance and proper use of assets and liabilities; and
� Collection of revenue and acquisition, receipt, issuance and proper use of assets and
liabilities conforms to the authority;

Issue an audit report in accordance with Article 229 of the Constitution;
Provide any other reports as may be required under Article 254 of the Constitution; and
Perform any other function as may be prescribed by any other written legislation.

The Auditor General’s reports are discussed by 2 main committees: -
Public Accounts Committees (PAC) for National and County Government accounts, and1.
Public Investment Committees (PIC) for accounts of State and County Corporations.2.

After discussions are complete, the Parliamentary and County Assembly committees with
the assistance of the Office of the Auditor-General give recommendations. The entities
concerned are required to implement these recommendations. The importance of oversight
and accountability enshrined in the Auditor General Role cannot be gainsaid. It is important
that we #Wakilis stay in tune to the public financial management in the Country especially
as we head into the budge making for the upcoming Financial Year. 

The Author is an Advocate of the High Court of Kenya and Director Practice Standards
and Ethics at the Law Society of Kenya
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PUBLIC PROCUREMENT LAW AND PRACTICE
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CERTIFIED SECRETARIES COURSE

https://docs.google.com/forms/d/e/1FAIpQLSdFQkmBPg1EQqpHmzXqtDfIL83uMQBR9t31YiiaFoSlH0LsvA/viewform
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TAX MATTERS FOR LEGAL PROFESSIONALS PROGRAM
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THE ROAD SAFETY POLICY FORMULATION REVIEW AND
VALIDATION WORKSHOP
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FILING OF 2024 INCOME TAX RETURNS
The Law Society of Kenya is in receipt of communication from the Kenya Revenue
Authority (KRA) to disseminate to the members, the filing of 2024 Income Tax
Returns to ensure compliance with the 2024 Income Tax Returns obligations.
Consequently, the Membership is reminded that the tax filing period for the year
2024 commenced on 1st January 2025 and will end on 30th June 2025. 

In addition, KRA is seeking cooperation in facilitating employee compliance by
ensuring the timely issuance of P9 forms, enabling them to file their returns ahead
of time.

Please find below a link providing detailed guidance on how to file 2024 Income Tax
Returns: https://www.kra.go.ke/file-mu-returns For further assistance, please
contact us on Tel: +254 (020) 4999 999 or +254 (0711) 099 999, Email:
callcentre@kra.go.ke  or visit any of our Support Centers across the country.

KRA appreciates the diligent commitment of taxpayers in fulfilling their tax
obligations.
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COMMONWEALTH LAW CONFERENCE 2025

https://www.commonwealthlawyers.com/event/save-the-date-for-the-24th-commonwealth-law-conference-2025-malta-6th-10th-april-2025/
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38TH LAWASIA CONFERENCE 2025

https://lawasia.asn.au/38th-lawasia-conference-2025#:~:text=11%20October%20to%2013%20October%202025%20%7C%20Hanoi%2C%20Vietnam
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